
NIGERIAN BAR FINAL EXAMINATIONS – PART II

CIVIL LITIGATION 

THURSDAY, 12TH MAY, 2011



TIME:
3 HOURS

INSTRUCTIONS:

THIS PAPER IS DIVIDED INTO 2 SECTIONS AND 2 ANSWER BOOKLETS ARE PROVIDED. 

QUESTIONS 1 AND 4 ARE COMPULSORY. ONE OTHER QUESTION FROM EACH SECTION SHOULD BE ATTEMPTED.

QUESTIONS FROM EACH SECTION SHOULD BE ANSWERED ON A SEPARATE ANSWER BOOKLET. 

WRITE YOUR EXAMINATION NUMBER ON EACH ANSWER BOOKLET

QUESTION 1 (COMPULSORY)

Dr. Molade Titus commenced an action against Mr. Kola Lawal for declaration of title to a piece of land at No. 20, Kolawole Street, Lagos Island Lagos State. Before the street was renamed and renumbered some years ago, the plot was No. 16, Isaac Street, Lagos Island, Lagos State and this is how the plot had beer, described in the statement of claim filed on behalf of Dr. Titus at the Lagos division of the High Court of Lagos State. This was in line with the description of the property in the title documents. It has therefore become necessary to amend paragraph 4 of the statement of claim so that the plot will be described as “No. 20, kolawole Street, Lagos Island, Lagos State, formerly known as No. 16, Isaac Street, Lagos Island, Lagos State’

a. Draft the necessary application for the amendment of paragraph 4 of the statement of claim. 

b. i.
At what state of the proceedings can the application in (a) above be filed? 

ii.
Would your answer in (b)(i) above be the same if the case had been instituted in the High Court of the Federal Capital Territory, Abuja? Explain.

c. Assuming the application for amendment was struck out by the Court on three (3) occassions due to the absence of counsel in Court to move it but was eventually granted on the 14th February, 2011 with the court awarding cost of N50,000 to be personally paid by the applicant’s counsel to the dissatisfaction of the applicant and Counsel: 

i.
Draft the necessary application (without any supporting document) to enable the applicant commence a valid appeal against the order awarding cost. 

ii.
Comment on the likelihood of success of the appeal.

Ii
Assuming the applicant had alread been granted two (2) applications for amendment of his pleading during the trial of the case, comment on this validity of the third application for amendment. 

QUESTION 2

Mr. A.M Asukwu filed a writ of summons against Mr. Bassey Okon at the High Court of the Federal Capital Territory, Abuja claiming that he is and still remains the person entitled to the Right of Occupancy granted over plot 2 Aso Drive Cadestral Zone A5 Maitama, Abuja vide Certificate of Occupancy No. FCT/ABU/CO/487 dated 14th December, 1983 and entitled to the peaceful possession and enjoyment of the same.

He also claims a declaration that the defendant’s continued trespass on the land, developments made thereon constitute an unwarranted interference with the plaintiff’s proprietary rights for which the plaintiff is entitled to damages. 

The sum of N500,000 (five hundred thousand naira) was claimed as damages for trespass. In the courseof trial, Plaintiff’s Counsel tendered from the bar the Certificate of Occupany in respect of the property. The trial judge rejected the document on the grounds that the Certificate of Occupancy cannot be tendered in evidence from the bar and it was not listed as documents to be relied upon at the trial.

All the 1st, 2nd and 3rd witnesses statements on oath were also rejected by the trial judge upon objection thatwritten statements on aoth were sworn to before the Plaintiff Counsel, who is a Notary Public.

Afterclose of the Plaintiff’s case, the defendant elected to make a No. Case Submission and was put to his election. The trial judge upheld the No. Case Submission and dismissed the Plaintiff’s case judgment was delivered on 2nd October, 2010 and in March 2011, the Plaintiff engaged Mr. Baguada Kano, and Abuja based Legal Practitioner to file an appeal against the judment. 

Answer the following questions:

a. What procedure would Mr. Baguada Kano adopt to get the appeal, file and why?

b. Draft the necessary application.

c. List the contents of a Notice of Appeal.

d. Comment on the trial Judge’s decision to reject the Certificate of Occupancy and witnesses statements on oath in evidence.

e. Explain the conditions for granting a No Case Submission in civil trial and the effect on the case. 

f. Identify and comment on the professional responsibility of counsel to the plaintiff in the case 

g. Assuming before hearing in the case commenced, plaintiff sought an interlocutory injunction against the defendant, explain your grounds for opposing it. 

QUESTION 3

Chief Adisa Kosoko let out his 3 bedroom apartment at No. 10 Kosoko Street, Ikeja, Lagos, to Bode Daniel at N600,000 per annum. Bode paid 2 years rent in advance, to cover the period of January 1, 2009 to December 31, 2010. Since then, he has not paid any further rent inspite of his many promises to pay. A clause in the tenancy agreement executed by Chi9ef Kosoko and Bode stipulates that the premises is for residential use only but Bode has converted part of the apartment into a Business Centre and Ýahoo Yahoo Boys’visit it daily. Recently, some operatives of Economic and Financial Crimes Commission (EFCC) swooped down on Bode’s apartment to effect arrest of the Ýahooo Yahoo Boys’following a tip off by other occupants of the premises. Chief Kosoko has consulted your law firm to eject Bode from the premises. 

Answer the following question:

a. Outline in numbered paragraphs the steps you will take to evict Bode.

b. Assuming that bode is an employee of Chief Kosoko, occupying the employer’s premises as an incentive, at a highly subsidized rent and his employment has been terminated, will it make any different to your answer in (a) above?

c. Draft a Notice to Quit to terminate Bode’s tenancy.

d. Assuming it becomes necessary to file an action:

i.
In which court will you commence the action:?

ii.
Assuming that one of the reliefs claimed by you for and on behalf of your client 
is’mesne profit’, state the particular date when it shall begin to run and the basis 

for its calculation. 

e. What if Bode contends at the hearing that he has no alternative accommodation and so Chief Kosoko is not entitled to recover possession, what will be your reaction?

f. Assuming that this case was assigned to Kunle, a junior Counsel in your law firm who is first cousin to Bode, Comment on its propriety or otherwise

SECTION 2

1. Please use another Answer Booklet for this section.

2. Question 4 is compulsory. One other question from this section should be attempted.


===================================================

QUESTION 4 – COMPULSORY

Fast construction Limited (FCL) is a civil engineering company with its lead office at No. 10 constgruction Avenue Ikoyi Lagos. Sometime in 2009, FCL was contracted by Chief Johnson Adegun, a Lagos business mogul, to construct a new building on the Vacant portion  of his property at No. 1 Adegun Street, Victoria Island Lagos for the sum of N35 million. In order to increase its profit, FCL did not use adequate materials to construct the building. 

When the building was completed, Chief Adegun use another N15million to furnish the house. E also bought two new Mercedes Benz “S Class”at the cost of N15 million which he parked in the garage of the house. 

Barely six months after the construction of the house, it collapsed destroying all the properties inside. Chief Adegun and members of his family managed to escaped with different degree of injuries. He spent another N5 million on medical expenses. 

Chief Adegun is in hospital but has executed a power of attorney in favour of his younger brother Dr. James Adegun to commence an action against FCL to recover all financial losses suffered by Chief Adegun so far in addition to N25 million for physical, psychological and emotional trauma suffered by him.

a) Draft a letter (in not more than one page) to FCL in order to explore the possibility of amicable settlement before commencement of action in court.

b) Draft the statement of claim (of not more than ten (10) paragraphs) to be filed in his case).

c) (i) List the other documents that must be filed along with the statement of claim in order to properly commence the action.

(ii) What is the legal consequence of failure to file any of the documents mentioned in (c)(i) above along with the other documents. 

d) Assuming the process mentioned in (b) and (c) above were served by Dr. James Adegun himself on a messenger sent by FCL to deliver a letter to the Adegun family, Comment on the validity of such service. 

e) Assuming all the original copy of the construction agreement executed by the parties are with FC explain how you will prove the content of the agreement at the trial of the action as counsel to Chief Adegun. 

QUESTION 5 (OPTIONAL)

An article was published in People Opinion Newspaper containing words suggesting that Sylvanus Tolu a Customs Officer embezzeled public funds. He sued the writer of the article John and the Newspaper jointly and severally claiming N50 million damages for defamation in the Lagos High Court. His sult succeeded. 

Mr. Tolu’s lawyer after the judgment traced Mr. John’s house and found that he had 2 saloon cars plus household furnitures. Mr. John was also the owner of the house where he resided Mr. Tolu also knows that people opinion Newspaper has an account with Zenith Bank with a judgment. He believed that John would be a hindrance if he remained on his client to the Police alleging that John was an armed robber. John was arrested by the Police and on the day he was taken away to the Police station Tolu’s lawyer got bailiffs to levy execution on the properties of John including his 2 cars, house furniture and John’s dressed. The bailiff was accompanied by the lawyer’s clerk Sunday who acted as pointed. On release from Police custody, John wrote a petition to the police against the lawyer’s clerk Sunday for helping the bailiff’s levy execution on his furniture and dresses. The layer’s clerk was detained in Police cell for 2 days before he was granted Police bail. 

Answer the following questions:

(a) An a lawyer write an opinion in not more than 2 pages, on all the actions and steps taken by Tolu’s lawyer to realize the judgment debt and how you would have proceeded to realize the judgment debt of N50 million if you were the lawyer to Tolu.. 

(b) Which item among all the properties of the defendants would have been your best advice to proceed against in the first place?

Draft the application with the affidavit in furtherance of the step you will take to levy execution on the choice.

(c) Tolu’s lawyer’s clerk believes that his fundational right was breached for arresting him in the first place and also detaining him for 2 days. Do you agree with him? Assume you agree, draft the necessary processes to seek redress for him in court. 

QUESTION 6

1. Chief Saminaka Jones was the governorship candidate of Mega Renaissance Party of Nigeria (MRPN) in the just concluded April 2011 governorship elections in Zarama State He lost the election by a wide margin to the incumbent Governor of the State and Governorship candidate of powerful party of Nigeria (PPN), Dr. Suleiman Kofo. Mr. Idi Petrers also contested the election on the plaform of Grassroots Party of Nigeria (GPN). Immediately after the election, Independent national Electoral Commission (INEC) announced the results as follows:

Name







Total Votes

Dr. Suleiman Kofo (PPN)




400,000

Chief Saminaka Jones (MRPN)



180,000

Mr Idi Peters






20,000

INEC therefore declared Dr. Suleiman Kofo as the winner. 

Chief Saminaka Jones has expressed dissatisfaction with the conduct of the elections and intends to challenge the result. He alleged that there were many forms of irregularities and malpractices, some of which are as follows:

i) Cases of many underage voters in many polling centers

ii) Three incidents of ballot box snatching in wards xii and xiii in Okota local Government Area of the state, although the ballot box snatchers were quickly arrested by the Police. 

iii) Results from some of the polling units showed that the total number of votes accredited to Dr. Suleiman Kofo was in excess of the number of registered voters in those polling units where there was low voter turnout and apathy following the post Presidential polls violence expreienced earlier. 

iv) Campaigning on the day of election by party agents of PPN.

Chief Saminaka has instructed his lawyers to file a petition challenging the result of the election in that it was marred with irregularities and malpractices and that fresh elections should be ordered.

Answer the following questions: 

1. What is the proper venue for the presentation of the election petition?

2. Who are the proper parties to the election?

3. On what grounds can an election petition be filed?

4. (a) List the contents of an election petition

(b) Draft the formal parts of the petition to be filed on behalf of Chief Saminaka Jones,k including the prayer clause. 

5. What documents should accompany an election petition?

6. What is the legal consequence of failure to pay security for costs in an election petition? 
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SECTION 1

Question 1

In the High Court of Lagos State

In the Lagos Judicial Dvision 

Holden at Lagtos ¼ mk

Suit No:       LD/...............1/4  mk

Between

Dr. Molade Titus





Claimant/Applicant

And

Mr. Kola Lawal





Defendant/Respondent











½ mk

Motion on Notice

Pursuant to Order 24 Rule 1 High Court of Lagos State (Civil Procedure) Rules, 2004 and Under the Inherent Jurisdiction of this Honourable Court    ½ mk 

TAKE NOTICE that this Honourable Court will be moved on .................the .............day of ................2011 at the hour of 9 O’clock in the forenoon or so soon thereafter as Counsel may be heard on behalf of the claimant/applicant for:

1. An order granting leave to the claimant/applicant to amend paragraph 4 of his statement of claim so that the plot of aldn referred to in the paragraph will now be described as “No 20 Kolawole Street, Lagos Island, Lagos State, formerly known as No. 16 Isaac Street, Lagos Island, Lagos State”1 ½ mk

2. Such further or other orders as the Honourable Court may deem fit to make in the circumstances of this case.     ¼ mk

Date this ......................................day of .............................................2011.       ¼ mk









______________________









James Danbaba









Rock Solicitors









Counsel to the claimant/applicant









No. 1, Law School Drive









Victoria Island









Lagos.



¼ mk

For Service on

Defendant/Respondent

C/o His Counsel

Star Solicitors

No. 10, Law School Drive

Victoria Island

Lagos. 

¼ mk 

In the High Court of Lagos State

In the Lagos Judicial Division

Holden at Lagos      ¼ mk








Suit No:       LD/.............. ¼ mk

Between

Dr. Molade Titus






Claimant/Applicant

And 

Mr. Kola Lawal






Defendant/Respondent ¼ mk

Affidavit in Support of Motion on Notice   ¼ mk

I, Dr. Molade Titus, Male, Christian, Nigerian, and Medical Doctor of No 20, Kolawole Street, Lagos Island, Lagos do make oath and state as follows: ¼ mk

1. That I am the claimant/applicant in this case and by virtue of my position, I am familiar with the facts of the case.

2. That in paragraph 4 of the statement of claim filed by me in this case, the plot of land in dispute is referred to as No. 16 Isaac Street, Lagos Island, Lagos because that is how the land has been described in all the relevant title documents. 

3. That the plot is now known as No. 20 Kolawole Street, Lagos Island, Lagos State after the street was renamed and renumbered several years ago. 

4. That it is necessary to amend the paragraph 4 of the statement of claim in order to reflect the current description of the land in dispute in this case. 

5. That I depose to this affidavit in good faith and in accordance with the Oath Act. 

2mks











__________________











      Deponent ¼ mk

Sworn to at the Registry,

High Court of Lagos State, Lagos

This ...............day of ...............2011    ¼ mk

Before Me. 

Commissioner for Oaths   ¼ mk

In the High Court of Lagos State

In the Lagos Judicial Division

Holden at Lagos   ¼ mk






Suit No:       LD/..............  ¼ mk

Between

Dr. Molade Titus





Claimant/Applicant

And 

Mr. Kola Lawal 




Defendant/Respondent    ¼ mk

Written Address  ¼ mk

1. Introduction

This is motion on notice pursuant to Order 24 rule 1 of the Rules for the amendment of the statement of claim. The motion is supported by an affidavit of 5 paragraphs. The claimant/applicant relies on all the paragraphs of the affidavit  ¼ mk 

2. Facts
The claimant/applicant commenced this action for declaration of title to a plot of land by writ of summons accompanied with statement of claim. In paragraph 4 of the statement of claim, the land in dispute was described as No. 16, Isaac Street, Lagos Island, Lagos State simply because that is how the land was described in the title documents however, after the street was renamed and renumbered, the land is now No. 20, Kolawole Street, Lagos Island, Lagos State. It has now become necessary to amend the statement of claim to reflect the current description of the land.  ¼ mk

3. Issue for determination 
Whether this is a proper case for the Court to grant amendment of statement of claim?  ¼ mk

4. Argument
4.1 Humbly submit that this Court is empowered by the Rules to grant amendment of pleadings. See Order 24 or the High Court of Lagos State (Civil Procedure) Rules 2004.

4.2 Amendment of pleadings is at the discretion of the Court top be exercised judicially and judiciously based on settled principles and for the purpose of determing the real issues in contraversy between the parties and in the interest of substantial justice. See Oguntimehin v Gubere

4.3 In granting or refusing an application for amendment, the Court will take into account the facts and circumstances of each particular case. For this purpose, the claimant/applicant relies on the facts deposed to in apragraphs 2, 3 and 5 of the affidavit in support of this application. 1 mk.

5. Conclusion

Hunmbly urge the Court to grant the amendment sought  ¼ mk

6. List of Authorities 

A. Cases

1. Oguntimehin v Gubere

B. Statutes and Subsidiary Legislations

1. High Court of Lagos State (Civil Procedure) Rules, 2004, Order 23 rule 1











¼ mk

Dated this.................................day of .................................................. 2011.     ¼ mk









____________________________









James Danbaba









Rock Solicitors









Counsel to the claimant/applicant









No 1, Law School Drive









Victoria Island









Lagos      ¼ mk

For Service On

Defendant/Respondent

C/o His counsel

Star Solicitors

No. 10, Law School Drive

Victoria Island

Lagos     ¼ mk 


1B

i) The application may be filed at any time before the close of pre trial conference and twice during trial but before the applicant closes his case.  2 mks.

ii) My answer would not have been the same. In Abuja, the application for amendment may be filed at any time before judgment. See Order 24 rules 1 & 3 Abuja Rules. 2mks.

1C

(i) In the Court of Appeal

In the Lagos Division

Holden at Lagos    ¼ mk




Appeal No:............................




Suit No:






¼ mk

Between 

Dr. Molade Titus




Appellant/Applicant

And 

Mr. Kola Lawal 




Respondent     ¼ mk

Motion on Notice

Pursuant to Order 7 of the Court of Appeal Rules, 2007 and Under the Inherent Jurisdiction of this Honourable Court    ¼ mk

TAKE NOTICE that this Honourable Court will be moved on.......................................the .................................day of ..................................2011 at the hour of 9 Oçlock in the forenoon or so soon thereafter as Counsel may be heard on behalf of the applicant for:   ¼ mk

1. An order extending the time within which the appellant/applicant amy apply for leave to appeal against the decision of the Lagos State High Court delivered in this case on the 14th February, 2011.

2. An order granting leave to the appellan/applicant to appeal against the decision 

3. An order extending the time within which the appelant/applicant may appeal against the decision.

4. Such further or other as this Honourable Court may deem fit to make in the circumstances of this case. 

Date this .................................day of ..............................................2011   ¼ mk









________________________









James Danbaba









Rock Solicitors









Counsel to the claimant/applicant









No 1, Law School Drive









Victoria Island









Lagos      ¼ mk

For Service On

Defendant/Respondent

C/o His counsel

Star Solicitors

No. 10, Law School Drive

Victoria Island

Lagos     ¼ mk 


C(ii)
The Court has power to award costs based on the circumstances of each case. The amount to be awarded and by whom it is to be paid are also within the discretion of the Court. The Court also has the power in appropriate cases to order that the cost be paid by Counsel personally where th e cost is occassioned by default of Counsel. Since there was a default which was occassioned by the default of Counsel in this case, the appeal may not succeed . see order 49 Rules 6 & 3 13, Lagos Rules. 2 mks.

C(iii)
After the close of pre-trial confernece, a party is allowed to apply for amendment of his pleading only twice during trial and before the close of his case. In this case, the 3rd amendment will not be valid. Order 24 rule 1, Lagos Rules.  2 mks. 
Full answers on www.isochukwu.com

